THE RECORD 
OF THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 





EDITORIAL BOARD 


BeTHUEL M. WEBSTER Paut B. De Witt ALFRED P. O’HARA 
President Executive Secretary Secretary 


THE RECORD is published at the House of the Association, 42 West 44th Street, New York 36. 





Volume 8 February 1953 Number 2 


Association Activities 


_ THE COMMITTEE on Entertainment, Boris Koste- 
lanetz, Chairman, has announced that the book and 
score for “Lost in the Stacks,” the Eighth Annual 

4, Association Night Show have been completed. Cast- 


~" ing and rehearsals are under way. 
“Lost in the Stacks” will run for four perform- 
ances, scheduled for April 14-17. The show deals 
with the problems of certain citizens endowed with criminal 
tendencies who avail themselves of the stacks of the Library of 
the Association as a depository for their ill-gotten acquisitions. 


°e@o 


A HEART-WARMING Twelfth Night Party, in honor of Judge James 
Garrett Wallace, was held on January 6, under the auspices of 
the Committee on Entertainment, Boris Kostelanetz, Chairman. 
The Meeting Hall was filled to capacity. Members of the Com- 
mittee on Entertainment had secured the services of the following 
professional entertainers: Jane Froman, Jane Pickens and Russell 
Nype, who were very well received. In addition, there was a 
lecture, illustrated by lantern slides, on the life of the guest of 
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honor by Harris B. Steinberg, and an aria by Harrison Tweed, 
assisted by Judge Samuel C. Coleman. The President and Judge 
Saul S. Streit spoke in appreciation of Judge Wallace’s services to 
the Association and to the Court of General Sessions. Judge 
Arthur Markewich acted as master of ceremonies, and K. Bertram 
Friedman had overall direction of the party. ‘The guest of honor, 
as has been his custom for so many years, stole the show in a short 
speech at the close of the evening’s entertainment. 


e@o 


WARREN LEE PIERSON, Chairman of the Board, Trans World Air- 
lines, Inc.; Former President, Export-Import Bank; and United 
States Member, Tripartite Commission on German Debts, will 
deliver on February 10 the third in the series of lectures sponsored 
by the Committee on Post-Admission Legal Education, Parker 
McCollester, Chairman. Mr. Pierson’s topic will be “Problems of 
International Air Transportation.” 


o@o 


At the January Stated Meeting the Association voted approval 
of the Report on the Proposed Uniform Commercial Code, pre- 
sented by William Hugh Peal, Chairman of the Committee on 
Uniform State Laws. The following resolution was adopted: 


REsOLveD that the Association recommends that the 
State of New York make provision for a publicly spon- 
sored and financed study of the proposed Uniform 
Commercial Code, in the process of which analyses and 
annotations should be prepared indicating the changes 
which the Code, if enacted, would make in the law of this 
State, and that such study should be made available to the 
bar and the business community; that the persons or 
agency making such study be directed to hold public hear- 
ings at which affected interests will be given an oppor- 
tunity to be heard; that such persons or agency be further 
directed upon completion of the study to report to the ap- 
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propriate authority their recommendations as to whether 
or not the Code should be enacted, in whole or in part, 
either in its present form or with revisions or amend- 
ments; and that in the meantime final legislative action re- 
specting the Code be deferred. 


The Committee also approved a report presented for the Com- 
mittee on Real Property Law by Milton R. Friedman, dealing 
with the rights of mortgagees to retain fire insurance proceeds. 

Also adopted was the following resolution on the representa- 
tion of unpopular causes, presented by Francis A. Brick, Jr. for 
the Committee on the Bill of Rights: 


RESOLVED: 1. That The Association of the Bar of the 
City of New York recognizes that the right to counsel re- 
quires public acceptance of the correlative right of a 
lawyer to represent and defend, in accordance with the 
standards of the bar, any client without having imputed to 
him his client’s reputation, views or character. 

2. That this Association will support any lawyer against 
criticism or attack in connection with such representation, 
when, in its judgment, he has acted in accordance with the 
standards of the bar. 

3. That this Association will strive to educate the pro- 
fession and the public on the rights and duties of a lawyer 
in representing any client, regardless of the unpopularity 
of either the client or his cause. 


Dudley B. Bonsal, Chairman of the Committee on Foreign 
Law, proposed the following resolution, which was adopted: 


RESOLVED: 1. That The Association of the Bar of the 
City of New York is deeply concerned that a member of 
the German legal profession, Dr. Walter Linse, was vio- 
lently and unlawfully abducted from West Berlin to the 
Soviet sector of the City of Berlin. 

2. That, in the opinion of this Association, the abduc- 
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tion of an individual under the circumstances reported is 
in violation of the fundamental human rights which all 
members of the United Nations are pledged to respect, 
and the incident reported should therefore be fully 
investigated by the appropriate organs of the United 
Nations. 

3. That this resolution be presented to the Department 
of State with the request that the Department address an 
official communication to the Secretary General of the 
United Nations in order to obtain such action by the 
United Nations as may seem proper. 


Action on the Report on the Comparative Negligence Rule, 
presented by George G. Gallantz, Chairman of the Committee on 
Law Reform, was postponed to the March meeting. 


Cee 


In JANUARY the Committee on the Domestic Relations Court, 
Sylvia Jaffin Singer, Chairman, entertained the Justices of the 
Domestic Relations Court at a reception. The Committee is com- 
pleting plans for its spring forum, “Judges for Children,” which 
will be held on April 29. 


°@o0 


THE COMMITTEE on Medical Jurisprudence, Julius Isaacs, Chair- 
man, had as its guest Dr. Frederic Wertham, Director, Mental 
Hygiene, Queens General Hospital. The Committee discussed 
with Dr. Wertham problems connected with the release of in- 
mates from mental institutions. 
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THE FOLLOWING publishers of law lists and legal directories have 
received certificates of compliance from the Standing Committee 
on Law Lists of the American Bar Association for their 1953 
editions. 
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Commercial Law Lists 


A.C. A. List 
Associated Commercial Attorneys 
List 
165, Broadway 
New York 6, New York 


American Lawyers Quarterly 
The American Lawyers Company 
1712 N.B.C. Building 
Cleveland 14, Ohio 


B. A. Law List 
The B. A. Law List Company 
161 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 


Clearing House Quarterly 
Attorneys National Clearing 
House Co. 
1645 Hennepin Avenue 
Minneapolis 3, Minnesota 


The Columbia List 
The Columbia Directory 
Company, Inc. 
320 Broadway 
New York 7, New York 


The Commercial Bar 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York 17, New York 


C-R-C Attorney Directory 
The C-R-C Law List Company, 
Inc. 
50 Church Street 
New York 7, New York 


Forwarders List of Attorneys 
Forwarders List Company 
38 South Dearborn Street 
Chicago 3, Illinois 


The General Bar 
The General Bar, Inc. 
36 West 44th Street 
New York 36, New York 


International Lawyers Law List 
International Lawyers Company, 
Inc. 
33 West 42nd Street 
New York 36, New York 


The National List 
The National List, Inc. 
75 West Street 
New York 6, New York 


Rand McNally List of Bank Recom- 
mended Attorneys 

Rand McNally & Company 

536 South Clark Street 

Chicago 5, Illinois 


Wright-Holmes Law List 
Wright-Holmes Corporation 
225 West 34th Street 
New York 1, New York 


General Legal Directory 


Martindale-Hubbell Law Directory 
Martindale-Hubbell, Inc. 
One Prospect Street 
Summit 1, New Jersey 


General Law Lists 


American Bank Attorneys 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 


The American Bar 
The James C. Fifield Company 
121 West Franklin 
Minneapolis 4, Minnesota 


The Bar Register 
The Bar Register Company, Inc. 
One Prospect Street 
Summit 1, New Jersey 





General Law Lists—continued 


Campbell's List 
Campbell’s List, Inc. 
gos, Orange Avenue 
Winter Park, Florida 


International Trial Lawyers 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 


The Lawyers Directory 
The Lawyers Directory, Inc. 
1204 Traction Building 
Cincinnati 2, Ohio 


The Lawyers’ List 
Law List Publishing Company 
111 Fifth Avenue 
New York 3, New York 


Russell Law List 
Russell Law List 
10 East 4oth Street 
New York 16, New York 


Insurance Law Lists 


Best’s Recommended Insurance 
Attorneys 
Alfred M. Best Company, Inc. 
75 Fulton Street 
New York 7, New York 


Hine’s Insurance Counsel 
Hine’s Legal Directory, Inc. 
38 South Dearborn Street 
Chicago 3, Illinois 


The Insurance Bar 
The Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 


The Underwriters List 
Underwriters List Publishing 
Company 
308 East Eighth Street 
Cincinnati 2, Ohio 
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Probate Law Lists 


Recommended Probate Counsel 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 


Sullivan’s Probate Directory 
Sullivan’s Probate Directory, Inc. 
84 Cherry Street 
Galesburg, Illinois 


State Legal Directories 


The following state legal directories 
published by 


The Legal Directories Publishing 
Company 

1072 Gayley Avenue 

Los Angeles 24, California 


Delaware-Maryland-New Jersey 
Legal Directory 


Florida-Georgia Legal Directory 
Illinois Legal Directory 


Indiana Legal Directory 
Iowa Legal Directory 
Kansas Legal Directory 


Kentucky-Tennessee Legal 
Directory 


Missouri Legal Directory 


Mountain States Legal Directory (for 
the States of Colorado, Idaho, 
Montana, New Mexico, Utah and 
Wyoming) 


Ohio Legal Directory 
Oklahoma Legal Directory 


Pacific Coast Legal Directory (for 
the States of Arizona, California, 
Nevada, Oregon and Washington) 


Pennsylvania Legal Directory 
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State Legal Directories—continued Empire Law List 

: Butterworth & Co. (Publishers) 
Texas Legal Directory Ltd 
Wisconsin Legal Directory 4, 5 & 6 Bell Yard, Temple Bar 


London, W. C. 2, England 
Foreign Law Lists 
The International Law List 
L. Corper-Mordaunt & Company 
Pitman House 
Parker Street 
London, W. C. 2, England 


Canadian Credit Men’s Commercial 
Law and Legal Directory 
Canadian Credit Men’s Trust 
Association, Ltd. 
519 McIntyre Block 


| Winnipeg, Manitoba, Canada Kime’s International Law Directory 
; 


Canadian Law List Kime’s International Law 
Cartwright & Sons, Ltd. Directory, Ltd. 
24 Adelaide Street, East London, E. C. 1, England 


Toronto, Ontario, Canada 4 New Zealand Avenue 











The Calendar of the Association 


February 


February 


February 


February 


February 


for February and March 
(As of January 28, 1953) 


Dinner Meeting of Committee on Broadcasting 

Meeting of Joint Subcommittee of Committee on 
Federal Legislation and Committee on_ Inter- 
national Law 

Dinner Meeting of Committee on the Municipal Court 

Dinner Meeting of Committee on Professional Ethics 

“Perspective”—Television Program WJZ-TV (Chan- 
nel 7), g:00 P.M. 


Dinner Meeting of Committee on Administrative Law 

Meeting of Committee on State Legislation 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation 
and Trade-Marks 


Dinner Meeting of Executive Committee 

Meeting of Special Committee on a New Courthouse 
for the Municipal and City Courts 

Meeting of Section on Labor Law 

Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Criminal Courts, 
Law and Procedure 

Report on Court Conditions—Hon. David W. Peck, 
Presiding Justice, Appellate Division, First Depart- 
ment 

Meeting of Special Committee on Studies and Surveys 
of the Administration of Justice 

Meeting of Section on Taxation 


Dinner Meeting of Committee on Broadcasting 
Dinner Meeting of Committee on Federal Legislation 


“Perspective”—Television Program, WJZ-TV (Chan- 


nel 7), g:00 P.M. 
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February 
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12 
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16 


17 


18 


19 


20 


23 
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Problems of International Air Transportation. Speak- 
er: The Hon. Warren Lee Pierson, Chairman of the 
Board, Trans World Airlines, Inc., Former Presi- 
dent, Export-Import Bank, United States Member, 
Tripartite Commission on German Debts. 8:00 P.M. 
Buffet Supper, 6:15 P.M. 

Meeting of Committee on Arbitration 

Meeting of Committee on International Law 

Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Criminal Courts, 
Law and Procedure 


Dance—Sponsorship Committee on Entertainment 


Dinner Meeting of Committee on Broadcasting 

Meeting of Library Committee 

“Perspective”—Television Program, WJZ-TV (Chan- 
nel 7), 9 P.M. 


Dinner Meeting of Committe on Domestic Relations 
Court 
Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 
Meeting of Section on Corporations 
Meeting of Committee on Foreign Law 
Dinner Meeting of Committee on Taxation 


Meeting of New York State Bar Association Section on 
Antitrust Law 

Dinner Meeting of Committee on Criminal Courts, 
Law and Procedure 

Dinner Meeting of Committee on Insurance Law 


Meeting of Section on Food, Drug and Cosmetic 
Law of the New York State Bar Association 


Dinner Meeting of Committee on Broadcasting 
“Perspective” —Television Program, WJZ-TV (Chan- 
nel 7), g:00 P.M. 
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February 26 


March 2 
March 3 
March 4 
March 5 
March 9 
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Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Litigation 

Dinner Meeting of Committee on Medical Jurispru- 
dence 

Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 

Round Table Conference, 8:15 P.M. Guest—Hon. 
Charles D. Breitel, Justice of the Supreme Court of 
the State of New York 


Dinner Meeting of Committee on Criminal Courts, 
Law and Procedure 

Meeting of Section on Jurisprudence and Comparative 
Law 


Dinner Meeting of Committee on Broadcasting 

Meeting of Committee on the City Court 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Municipal Affairs 

Dinner Meeting of Committee on Professional Ethics 

“Perspective”—Television Program, WJZ-TV (Chan- 
nel 7) g:00 P.M. 


Dinner Meeting of Committee on International Law 

Dinner Meeting of Committee on the Municipal 
Court 

Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
Meeting of Section on Labor Law 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Atomic Energy 

Dinner Meeting of Committee on Criminal Courts, 
Law and Procedure 

Meeting of Section on Taxation 


Dinner Meeting of Committee on Broadcasting 


“Perspective”—Television Program, WJZ-TV (Chan- 


nel 7), g:00 P.M. 
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17 


18 


19 


23 


24 


CALENDAR 65 


Stated Meeting of the Association, 8:00 P.M. Buffet 
Supper 6:15 P.M. 
Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Domestic Relations 
Court 


Dinner Meeting of Committee on Criminal Courts, 
Law and Procedure 

Dinner Meeting of Committee on Insurance Law 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation 
and Trade-Marks 


Meeting of Library Committee 
“Perspective”—Television Program, WJZ-TV (Chan- 
nel 7), g:00 P.M. 


Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 

Meeting of Section on Corporations 

Dinner Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Legal Aid 


Opening of Photographic Show, 4:30 P. M. 
Meeting of Committee on Criminal Courts, Law and 
Procedure 


Meeting of Section on Administrative Law and Pro- 
cedure 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

“Perspective”—Television Program, WJZ-TV (Chan- 
nel 7), 9:00 P.M. 


Meeting of Section on Litigation 
Meeting of Committee on State Legislation 
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March 


25 


26 


30 
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Round Table Conference, 8:15 P.M. Guest to be an. 
nounced later. 


Dinner Meeting of Committee on Criminal Courts 
Law and Procedure 

Meeting of Section on Jurisprudence and Comparative 
Law 


“Perspective”—Television Program, WJZ-TV (Chan. 
nel 7), 9:00 P.M. 


Meeting of Committee on State Legislation 
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A Job for the Bar Associations 


By BETHUEL M. WEBSTER 


(Notes for a Speech at the Annual Meeting 
of the New York State Bar Association 


January 30, 1953) 


My thesis is that the State Bar Association, The Association of 
the Bar of the City of New York, and other associations through- 
out the State, can (if they will) do something about the adminis- 
tration of justice, and that they can do it now. Never before in my 
experience have the organized lawyers had a greater opportunity 
to develop a program and get it on the books and into action. 

And never before has the need been more urgent. The damage 
to us—to lawyers and judges—of scandals and inefficiency and of 
inordinate delay in the disposition of cases is too clear for ex- 
tended comment. The damage to the public and to clients is 
irreparable. 

Indications that the Bar Associations have an unparallelled 
opportunity are conspicuous and numerous. I shall mention a few 
observed by me; you will think of others: 

In January 1952 Presiding Justice David W. Peck delivered 
from this platform his great speech, The Pillar of Justice, describ- 
ing a course of action recommended by the Justices of the Su- 
preme Court, First Department, for expediting disposition of 
personal injury cases, and calling on the negligence Bar and the 
insurance companies to correct ‘“‘a shocking statistic’ —the four- 
year line-up of negligence cases awaiting trial. The Presiding 
Justice’s committee to expedite the disposition of such cases, 
appointed in January, went to work immediately. In its report as 
of June goth the Committee recorded some improvement and 
predicted that by January 1953 trial delay would be materially 
reduced. The most recent figures for New York County (as of 
November 1952) reflect a reduction in the delay from 49 months 
as of June 30, 1952 to 44 months, according to the test applied by 
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The Judicial Council. The delay in the same county in 1950, 
however, was less than 44 months. The actual condition is be- 
lieved to be somewhat better than official data indicate. 

In June there was a meeting at Princeton to consider Justice 
Peck’s suggestions and to discuss other proposals. The purpose 
was to review pending proposals, to assign priorities, and to dele- 
gate responsibility for work to be commenced during the summer. 

Buds have appeared on trees cultivated last year. With the as- 
sistance of our Committee on Courts of Superior Jurisdiction, 
and with the cooperation of the New York County Lawyers Asso- 
ciation, the Academy of Medicine, and the County Medical 
Society, the Justices of the Supreme Court have adopted a pro- 
cedure for making available before trial the opinions of leading 
medical experts. As the Presiding Justice pointed out, the plan 
represents the cooperation of two great professions in meeting a 
problem which is common to both and should be of great service 
to the administration of justice; it may be a milestone in judicial 
progress. ‘The purpose, of course, is to resolve controversy in 
respect of injuries, to expedite trials, to promote settlements. 

Another bud, likewise fostered by our Committee on Courts 
of Superior Jurisdiction, is a proposal to establish an agency like 
the Administrative Office of the United States Courts. I shall refer 
to this later. 

Finally, our Executive Committee has authorized, and I have 
just appointed, a committee headed by General Edward S. Green- 
baum to prepare a coherent program consisting of (a) measures 
for adoption by court rule or legislation and (b) measures to be 
reserved for constitutional amendment. 

In recent weeks the papers have reported several pilgrimages to 
the Executive Chamber at Albany—the first by the State Crime 
Commission, with an indication that the Commission will recom- 
mend a legislative investigation of the judiciary; the second bya 
delegation from the City Bar Association to present our plan for 
the selection of judges and a resolution adopted at the December 
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meeting of the Association calling for an investigation of the 
courts, including an investigation of political and other unde- 
sirable influences affecting the selection of judges, court per- 
sonnel, referees, receivers, and juries, and the dispatch of judicial 
business, and of all other problems which may be germane to the 
efficiency and integrity of our judicial system; and the third by a 
delegation from the State Bar Association, of which you will 
doubtless hear more during your meeting this week. These visits 
were followed by a conference at the Capitol of the Governor, 
the Chief Judge, and the Presiding Justices, after which it was 
stated that a legislative study of the courts had been approved. 
There seems little doubt that the Legislature will authorize the 
commission recommended by Governor Dewey in his message, 
that the investigation will be statewide, and that our associations 
will be expected to contribute to the work of the commission. In- 
deed, it would be a shame for the profession to neglect the oppor- 
tunity thus afforded to help the legislative commission to re- 
examine judicial institutions and procedures and to reequip the 
courts to function honestly and efficiently in a changed world. 
Against this background I shall suggest measures which should 
be considered now, by us and by the new commission, with a view 
to legislation and constitutional amendment. Let me say first, 
however, that while the commission may be expected to investi- 
gate some cases of corruption, it will have plenty to do without 
engaging generally in the exhumation of ancient scandals, and 
that in my opinion it should concentrate on constructive pro- 
posals. In saying this I am influenced by the fact that, with few 
exceptions, we in this District think well of our judges, who them- 
selves have been resourceful and persistent in dealing with prob- 
lems of which they are keenly aware. It is not an adverse reflection 
on others to mention in this connection the Presiding Justice, 
whose leadership of the courts in this Department has been as 
friendly and practical as it has been brilliant and effective, and 
Justices McNally, Botein, Hecht, and Corcoran, who have at- 
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tacked the problem of calendar congestion with intelligence and 
vigor. You will think of many such judges in the sections from 
which you come. 

To be specific, I suggest that the State Bar Association, the City 
Bar Association, and all other associations who will join in the 
movement, should go to work now on two sets of measures, those 
capable of treatment by rule or legislation and those that must be 
reserved for constitutional amendment by concurrent resolution 
and referendum, or if necessary by a Constitutional Convention 
in 1958. I shall speak first of amendments to the Judiciary Article 
which should be prepared now, not in 1957. 

To backtrack for a moment, the 1938 Convention should be 
recalled not to attach blame but as a lesson for 1958. Governor 
Lehman’s Constitutional Convention Committee, appointed less 
than a year before the Convention, produced a mass of material 
which was delivered too late for adequate consideration by dele- 
gates; and although much of it had Bar Association backing, it 
lacked support sufficient to move the delegates. The Committee 
on the Judiciary of the Convention, headed by Judge Sears, re- 
ported that it had not found any defect in the plan of organization 
of the judicial system sufficient to justify any fundamental re- 
vision, recommended “adherence to the democratic system of 
election which has prevailed in this State since 1846,” and pro- 
posed a number of relatively minor amendments to the Judiciary 
Article, some of which relating to the assignment of judges, dele- 
gation of the rule-making power, &c. are still pertinent. The fact 
is, however, none of the amendments to the Judiciary Article was 
adopted; opposition to a provision for review of administrative 
decisions was a factor which led to rejection of the entire proposal 
by the people. 

Judge Sears’ Committee spoke of delay in litigation as less 
pressing in 1938 than in 1894 and 1915. They concluded that 
provision for assignment of judges within the City of New York, 
for assignment of County judges outside the City to the Supreme 
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Court and other courts throughout the State, and for the use of 
official referees for additional trial work and to hear condem- 
nation proceedings, would result in clearing up promptly the 
congestion which existed in 1938 and would prevent its recurring. 

Figures taken from the 1952 report of The Judicial Council 
make it plain that Judge Sears’ committee was over-sanguine. As 
of June 30, 1951 undue delay existed in nineteen of the sixty-two 
counties; in the five counties where delay had been most acute it 
had become more so. As the 1952 figures show, conditions in New 
York, Kings, Queens, Bronx, and Nassau are intolerable; they are 
bad elsewhere. 

Something more than minor tinkering is required. Our officers 
and committees, including our Special Committee on Unification 
of the Courts which has been working since May 1948, when the 
Presiding Justice described conditions and recommended action 
at a meeting of the New York County Lawyers Association, stand 
ready to cooperate with the State Bar and other associations in 
working out a plan to simplify the structure and operations of the 
courts and to enable judges to make full use of their knowledge 
and skills. As a first step, we think it is up to the organized bar to 
lay before the new commission a plan for the integration and re- 
organization of the courts. A satisfactory plan can and should be 
formulated, adopted by concurrent resolutions, and presented to 
the people long before 1958; but if that is not possible, the plan 
should be ready for adoption when the Convention meets in that 
year. 

A problem which confronts us in New York City, with which 
our upstate colleagues may not be fully familiar, is the freezing 
of judicial manpower into constitutional compartments, with the 
result that some judges are overworked and others may not have 
enough to do. On the civil side we have three layers—the Supreme 
Court, which is overworked, the City Court, which is in better 
shape, and the Municipal Court, which by and large does not 
have enough to do. On the criminal side we likewise have three 
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layers—General Sessions in Manhattan and the County Courts 
in the other four Boroughs, Special Sessions, and the Magistrate’s 
Courts. 

Some relief for calendar congestion, and some improvement in 
the administration of justice, would result if County Court, 
General Sessions, and City Court Judges could be assigned by the 
Appellate Division for temporary duty in the Supreme Court, 
and Special Sessions and Municipal Court Judges could be as- 
signed for temporary duty in the City Court. The 1951 Legisla- 
ture passed concurrent resolutions—recommended by The Judi- 
cial Council and The Association of the Bar—to provide for this. 
The 1953 Legislature must pass similar resolutions to permit the 
proposal to be voted on this year. If this is not done, the proposal 
will be dead. The Governor’s message recommends reenactment. 
Although it is only a partial, stopgap answer to our problem, it is 
a short step in the right direction which we hope will be taken. 

Next on the agenda is delegation of the rule-making power to 
the Court of Appeals. I have neither the time today nor the desire 
to suggest specific comparisons that might be regarded by some as 
odious; most of you are painfully aware of the incredible com- 
plexity of the practice acts and rules; most of you are familiar 
with what has been done by the Federal Government and by a 
number of states. The rule-making power belongs in and should 
be restored to the courts. 

Justice Peck has argued that insistence on the right of jury trial 
in all personal injury cases is a cause, perhaps a major cause, of 
calendar congestion, and that such insistence could result in the 
transfer of all such cases to an administrative agency. My view is 
that we should examine the subject in the light of the English and 
other experience; if agreement is possible, our associations should 
propose reasonable restrictions on a device the abuse of which has 
become a matter of grave concern. 

I doubt if all lawyers at this meeting are ready to approve, even 
for this Judicial District, the plan proposed by us for the selection 
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of judges. I understand that the experience in some upstate dis- 
tricts is different from ours, that there is resistance to an innova- 
tion not thought necessary or desirable in districts other than, say, 
the First and Second. We hope, however, that you will not be 
hostile to our view that, for us, the selection of judges by county 
leaders is neither democratic nor tolerable, and that you will at 
least view objectively the plan which we shall submit to the new 
commission. 

It is impossible today to cover the waterfront (Judge Proskauer 
and his colleagues on the Crime Commission are busy at that), 
but I must say something about housekeeping aspects of judicial 
administration and, in that connection, about The Judicial 
Council. 

I speak of the Council with respect. Its studies are invaluable; 
many of its recommendations have been enacted into statute or 
adopted as rules; its statistical services are indispensable. It is no 
criticism of the distinguished members of the Council, past and 
present, to remark that the Council has been less than bold in 
attacking conditions referred to today. In 1946 it tabled a pro- 
posal submitted by the New York County Lawyers Association to 
empower the Court of Appeals to prescribe civil procedure by 
rules, subject to modification by the Legislature, saying that it 
was the consensus that the present system works very well, that 
it is generally conceded that New York possesses one of the most 
efficient systems of civil practice. Would it be conceded today that 
the system works well, that it is one of the best? I think not. 

We cannot blink the fact that on a number of occasions the 
Council has run into heavy weather. In 1948 it would have been 
abolished but for the Governor’s veto. In 1952 its appropriation 
was substantially reduced. I think we expected too much of the 
Council. Twenty-one members is too many for effective action. 
Its membership is too heavily weighted with political opposites. 
Its 1934 charter is inadequate for present, pressing business. 

In view of these facts our Committee on Courts of Superior 
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Jurisdiction has drafted and will submit to the commission recom- 
mended by Governor Dewey a proposal for a new authority with 
greater powers but fewer members. In its preliminary report to 
be submitted to judges and others for comment and suggestions, 
the committee suggests that the new council be made up of the 
Chief Judge, the four Presiding Justices, two Justices of the Su- 
preme Court, and three lawyers or laymen. It might be desirable 
to vest the rule-making and other powers in this body. For the 
present it will be urged that the council be responsible for setting 
up and supervising on a policy level an agency in which will be 
combined the best features of the Administrative Office of the 
United States Courts and a similar office operating in New Jersey. 

The courts should not be burdened with problems of business 
management. Our plan would enable the judges to devote their 
total effort to the judicial function. It would, subject to the 
direction of the new council, provide for an administrative office, 
adequately staffed under an administrator, to carry on statistical 
and research services and deal with housekeeping affairs such as 
personnel and salaries, budgets and accounts, and purchases and 
supplies, on a uniform statewide basis. 

It is impossible to put into a one-page capsule all features of a 
satisfactory program. The administrator should be assisted by a 
deputy in each Department; and there should be ample provision 
for local autonomy in matters not affecting the State as a whole. 
There should be state and local conferences of judges, practicing 
lawyers, and laymen similar to those conducted so successfully 
under the Federal system. 

It would be an imposition for me as the first speaker and as your 
host this afternoon to say more; we are all eager to hear the An- 
nual Address and the reports to be presented by the distinguished 
chairmen of important committees, after which I hope everyone 
here will attend the social gathering in the adjoining rooms. 

I have felt that I should respond to the invitation to speak at 
this meeting by telling you what we have in mind and what we 
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are doing about problems in the solution of which lawyers are 
expected to lead. My hope is that we—all the associations repre- 
sented here—will travel the same road and that, arm in arm, our 
officers and committees and members will earn the satisfaction 
that comes from companionship on a great journey. 











The New Judiciary Act of Puerto Rico: 
A Definitive Court Reorganization* 


Amidst a deluge of case load statistics and ponderous reports, 
the bystander rarely has a chance to appreciate the excitement 
that may attend the reorganization of an entire court system. The 
most recent of these reorganizations is that of the Puerto Rican 
courts which was accomplished in a remarkably short time by 
Judge Charles E. Clark and others. In a recent issue of the Yale 
Law Journal, Judge Clark and his former law clerk, William D, 
Rogers, have written an absorbing account of their achievements, 

Judge Clark’s enthusiasm is contagious. He describes the 
Judiciary Article of the new Puerto Rican Constitution as “an 
advanced outpost in judicial administration in this country.” He 
sets the accomplishment in perspective as part of the Island’s drive 
toward rapid industrialization, making it “‘a truly exicting labora- 
tory for social experimentation.” The Article creates a unified 
judicial system in which the Supreme Court of Puerto Rico not 
only has the power to adopt rules for the administration of the 
courts with the Chief Justice to direct their administration, but 
also to promulgate rules of evidence and civil and criminal pro- 
cedure. Under the old system there were four courts: Justice 
Courts, Municipal, District, and Supreme Courts. Additional 
separate courts existed for such matters as taxes and eminent 
domain. Judges wore different “hats” in the same courts for pro- 
bate and divorce. Lower court morale was demoralized by the 
Districts Courts’ reviewing de novo the Municipal and Justice 
of the Peace Courts. 

The speed and manner in which this confusion was resolved is 
as interesting as the resulting reorganization. Although it is true 
that some spadework had been done, the Act itself took but seven- 
teen days to complete. The authors’ arrived in San Juan on July 
7, 1952. They conferred with a committee consisting of outstand- 


* 61 Yale Law Journal 1147 (1952). 
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ing legislators and members of the Bar and the entire Puerto 
Rican Supreme Court. The bill itself was drafted in a week. Next, 
with the ensuing debate on a virtually non-political basis, came 
final passage by the Legislature so that the Act took effect simul- 
taneously with the new Constitution on July 25. This last action 
changed what was known as “Occupation Day,” the anniversay 
of the first landing of American troops, to “Constitution Day.” 

The existing court structure was all but abandoned for a three- 
tier integrated system in which the existing Supreme Court was 
continued as the court of last resort. The highest trial court is 
the new Superior Court which incorporates the old District 
Court’s personnel and venue. A newly-created District Court, 
staffed by the former Municipal Court judges, handles the matters 
formerly in the jurisdiction of this court and the misdemeanors 
previously tried before the Justices of the Peace. The ineffectual 
Justice of the Peace courts were simply stripped of their power to 
adjudicate cases, retaining only warrant issuing and preliminary 
investigation functions, as is necessary in rural areas. A unique 
feature empowers the Chief Judge of the Supreme Court, on 
certification by his administrative director, to increase the num- 
ber of District judges from fifty-five to ninety. 

The second major feat is what Judge Clark terms “‘the Demise 
of Jurisdiction.” The Act, in general, allocates business to the 
two trial courts in accordance with the subject matter’s value and 
importance. The power to adjudicate all cases, however, has been 
granted to the Superior and District Courts together, unified in 
this instance as the Court of First Instance. Brought in the wrong 
forum the case is not dismissed but may be continued or held for 
adjudication elsewhere. Thus no court can fail to act for lack of 
jurisdiction and, by similar provisions, for error in venue. As re- 
view de novo was specifically eliminated, there arose the problem 
of a lack of a record on appeal from District Court decisions due 
to absence of funds and stenographic personnel. This was solved 
by requiring the trial judge to furnish a statement of the events 
of the trial. A unique provision authorizes the judges to use 
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mechanical recorders to reproduce the trial. Judge Clark has 
doubts as to the infallibility of such instruments, but footnotes 
advance authority that the machines may be reliable. 

Because of the large number of persons with very low incomes 
in Puerto Rico, the quality of the justice administered by the 
inferior courts is particularly important. Under the old system 
lower court judges’ salaries were so meagre that those eligible 
often refused to accept appointment to the inferior courts. Jus- 
tices of the Peace were required only to read and write. To 
remedy this condition the jurisdiction of the Justices’ was severely 
limited as noted, and, with an increase in jurisdictional amount, 
the new District Court took the Municipal Court’s place. Correl- 
atively, recognition is given that judicial timber improves by 
seasoning, by the adoption for all courts of sliding salary scales 
with uniform bases for each court and periodic raises to maximum 
amounts. Asa final touch, the Act provides for judges of the Court 
of First Instance to be removed by judicial proceedings before the 
Supreme Court for “immoral conduct or neglect of judicial 
duties.” Thus judicial discipline is used to meet the problems of 
violation of a judge’s oath of office, so far unsolved in federal and 
most state courts. 

The efforts of Judge Clark and his co-workers should give heart 
to those who sometimes feel that improvement of a fault-ridden 
judicial system is an impossible task. 

JAMEs L. ADLER, JR. 
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Review of Recent Decisions of the 
United States Supreme Court 


By MARVIN SCHWARTZ AND EpWIN M. ZIMMERMAN 


UNITED STATES V. CALTEX (PHILIPPINES), INC. 
(December 8, 1952) 


Terminal and related facilities belonging to several oil companies in 
Manila were destroyed by the United States Army in 1941 within a few days 
after Manila had been declared an “open city” and evacuated to advancing 
Japanese troops. All petroleum stocks were destroyed and the facilities were 
rendered useless to the enemy. 

The United States paid compensation for petroleum products and trans- 
portation equipment which had been either used or destroyed by the army, 
but refused to compensate the companies for destruction of the terminal 
facilities. The Court of Claims allowed compensation for the destroyed 
terminal facilities under the Fifth Amendment, but on certiorari the Su- 
preme Court reversed. 

The oil companies conceded that the army had a right to destroy the 
installations, but contended for a correlative duty to make fair compensa- 
tion. Chief Justice Vinson, in his opinion for the Court, acknowledged that 
the oil companies’ position found support in language used by the Court in 
Mitchell v. Harmony, 13 How. 115 (1852) and United States v. Russell, 
13 Wall. 623 (1871). He noted at the same time that the Court had in United 
States v. Pacific R. Co., 120 U.S. 227 (1887), said that there was no right to 
compensation for property destroyed by the military to prevent its use by 
the enemy. But the language in those cases “went beyond the precise 
questions at issue.” 

In rejecting the oil companies’ claims, the Court relied upon the common 
law’s recognition that 


“in times of imminent peril—such as when fire threatened a whole 
community—the sovereign could, with immunity, destroy the property 
of a few that the property of many and the lives of many more could 
be saved.” 


The Court relied also upon the principle, as expressed in Juragua Iron Co. v. 
United States, 212 U.S. 297 (1909), that no compensation is due for govern- 
ment destruction of a public nuisance. 


Mr. Justice Douglas, joined by Mr. Justice Black, dissented. 


“The property was destroyed, not because it was a public nuisance, but 
because its destruction was deemed necessary to help win the war. * * * 
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Whenever the government determines that one person’s property— 
whatever it may be—is essential to the war effort and appropriates 
it to the common good, the public purse, rather than the individual, 
should bear the loss.” 


F. W. WOOLWORTH COMPANY V. CONTEMPORARY ARTS, INC, 


(December 22, 1952) 


In this case the Court had before it the problem of construing the Copy. 
right Act to determine the extent of the liability of an infringer. 

An action was brought under the Copyright Act alleging infringement of 
copyright on a small statue of a dog. Finding the copyright valid and in- 
fringed, the District Court awarded statutory damages of $5,000, and the 
Court of Appeals affirmed. Certiorari was granted on the issue of the measure 
of recovery. 

The Act requires an infringer to pay to the proprietor of the copyright 
such damages as the proprietor may have suffered due to the infringement 
as well as the profits which the infringer made from the infringement, “or 
in lieu of actual damages and profits, such damages as to the court shall 
appear to be just,” not in excess of $5,000. 

In the trial, the infringer showed that it had made a gross profit of some 
$900 on the infringement. However, the record was inadequate to establish 
the damage sustained by the proprietor, although enough proof was offered 
to indicate that real and substantial injury was inflicted. The trial judge ex- 
cluded, on the infringer’s motion, a considerable amount of the evidence 
offered on the actual damage suffered. The judge reasoned that he had 
authority to allow statutory damages and that proof of the actual amount of 
injury was unnecessary. Having found infringement, the trial court allowed 
recovery of $5,000 in statutory damages. 

The contention of the petitioner is that the statutory damage clause should 
be regarded as applicable only in the event that there was no actual proof 
of either profits made by the infringer, or damage inflicted upon the 
proprietor of the copyright. Since the gross profit resulting from the infringe- 
ment had been established in the trial court, petitioner argues that the 
statutory damage clause should not have been resorted to in this case. 

The Court, Mr. Justice Jackson writing for a majority of seven, rejected 
petitioner’s contention. The opinion pointed out that the effect of peti- 
tioner’s argument was that an infringing defendant, by coming forward with 
an undisputed admission of his own profits from the infringement, could tie 
the hands of the court and limit recovery. Justice Jackson read the statute as 
intending to confer upon the trial court discretion to determine whether to 
give a copyright proprietor recovery based on actual damages and profits, or 
recovery based on a necessarily somewhat arbitrary estimate fixed by the court 
within the limits of the Act. Justice Jackson pointed out that the damages 








in! 
fo’ 


j 
Q 
( 
1 
( 
( 





he 
ht 
nt 


all 


ld 





RECENT DECISIONS 81 


inflicted by infringement might greatly exceed the profits of the infringer; 
for example, sales at a small margin of profit might be even more damaging 
than sales of the infringing article at a higher price. The statute permits the 
imposition of statutory liability even as to uninjurious and unprofitable in- 
fringements and thereby, reasons Justice Jackson, provides a necessary sanc- 
tion which would not otherwise be present if the infringer had only to yield 
up its profits. 

Having construed the statute to vest the trial judge with discretion to de- 
termine whether on all the facts it was more just to award a recovery based 
on profits and damages or a recovery estimated within the statutory limits, 
and finding no abuse of the trial court’s discretion in this case, the Court 
affirmed. 

Mr. Justice Black dissented in an opinion joined in by Mr. Justice Frank- 
furter. Justice Black regarded prior Supreme Court decisions as having 
established that the purpose of the provision for statutory damages was to 
recompense for injury where, as a result of rules of law, proof of damages 
or discovery of profits was difficult or impossible. Profits being proven here, 
there was no need for recourse to statutory damages. The purpose of the 
statute, as Justice Black sees it, was to award the copyright proprietor that 
which was his and nothing more. Since the trial court’s discretion in fixing 
the amount of the statutory damages within the permitted limits is not 
subject to review, the majority holding enables unfriendly courts to fix 
damages in amounts smacking of punitive qualities. Here, the unwitting 
infringer (the petitioner had sold the articles in good faith) who profited 
to the extent of $900 is forced to pay $5,000, a result which Justice Black 
regards as unfair. 


It should be noted that neither opinion had recourse to legislative history 
as an aid in determining the intent of the statute. Majority and minority 
attached different significance to the pertinent case law. The majority opinion 
does not concern itself with the possible inequity of the particular result 
when maximum statutory damages are assessed. The minority opinion 
ignores the need for compensating for damages suffered by the copyright 
owner as distinct from profits made by the infringer. The diverging opinions 
illustrate some of the conflict in the Court in attitudes toward laws permitting 
exclusive possession of ideas. 


STEELE V. BULOVA WATCH CO., INC. 
(December 22, 1952) 


Steele, a United States citizen residing in San Antonio, Texas, was engaged 
in the watch business in Mexico City. When he discovered that the trade- 
mark “Bulova,” a mark properly registered under the laws of the United 
States, had not been registered in Mexico, he procured the Mexican registra- 
tion of that mark. Although the Mexican courts subsequently nullified 
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Steele’s registration of the “Bulova” mark, Steele assembled in Mexico City 
watch movements, cases and dials imported from Switzerland and from the 
United States, stamped his watches “Bulova” and sold them as such. 

Bulova, whose advertising penetrates Mexico and whose retailers in the 
border area were receiving Steele’s “Bulova’s” for repair, commenced an 
action against Steele in the United States District Court for the Western 
District of Texas for injunctive and monetary relief. Bulova asserted a right 
of action under the Lanham Trade-Mark Act of 1946, 15 U.S.C. § § 1051 
et seq. Section 32 (1) of the Act holds liable in a civil action brought in the 
federal courts by a trade-mark registrant “fa]ny person who shall, in com- 
merce,” infringe a registered mark. “Commerce” is defined in section 45, of 
the Act as “all commerce which may lawfully be regulated by Congress,” 

The District Court, finding that Steele had committed no illegal acts 
within the United States, dismissed Bulova’s complaint for want of juris- 
diction. The Court of Appeals for the Fifth Circuit, with one judge dissent. 
ing, held in reversing the District Court that the pleadings and evidence 
disclosed a cause of action within the reach of the Lanham Act. 194 F. ed 
567. 

On certiorari, the Supreme Court affirmed the judgment of the Court of 
Appeals. With opinion by Mr. Justice Clark, the Court held that the 
federal courts were empowered by the Lanham Act to award relief against 
the conduct complained of. 

The Court chose not to concern itself with Bulova’s allegations of diver- 
sity of citizenship and the necessary jurisdictional amount. The case was 
decided as one “arising under” a federal statute, the Lanham Act, and as 
one concerning only the protection given by the Act to a registered trade- 
mark. The Court did not decide whether Bulova had a right of action under 
State law of unfair competition and under Erie R. Co. v. Tompkins, 304 
U.S. 64 (1938), wholly apart from a right of action based upon its trade-mark 
registration. Bulova may have had such a right of action under Texas law 
prior to the passage of the Lanham Act, Pecheur Lozenge Co. v. National 
Candy Co., 315 U.S. 666 (1942), but Courts of Appeals have intimated that in 
interstate commerce the Lanham Act pre-empts the field to the exclusion of 
state law of unfair competition. Dad’s Root Beer Co. v. Doc’s Beverages, Inc., 
193 F. 2d 77 (2d Cir. 1951); Stauffer v. Exley, 184 F. 2d 962 (gth Cir. 1950); 
S. C. Johnson & Son v. Johnson, 175 F. 2d 176 (2d Cir. 1949). By not deciding 
whether the District Court erred in dismissing the complaint without can- 
vassing Bulova’s rights under state law, the Supreme Court leap-frogged the 
question whether state-created rights against unfair competition in interstate 
commerce survive the Lanham Act. 

The Court’s opinion does not make perfectly clear which of Steele’s activi- 
ties gave rise to federal jurisdiction under the Lanham Act. The holding is 
that jurisdiction under the Lanham Act is based upon Steele’s activities 
“when viewed as a whole.” Not only was Steele a citizen and resident of the 
United States whose conduct abroad may be governed by Congress, but his 
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operations and their effects were not confined to Mexican territory. He 
bought component parts for his spurious “Bulova’s” in the United States 
and some of his watches “filtered through the Mexican border into this 
country.” His wares “could well reflect” upon Bulova’s trade reputation as 
cultivated by advertising here as well as foreign markets. In such circum- 
stances, it is not ‘‘material” that the infringing mark was affixed in Mexico 
rather than in the United States or that Steele’s purchases in the United 
States were lawful when viewed in isolation. 

Mr. Justice Reed, joined by Mr. Justice Douglas, dissented. The dissenters 
assume that Congress has the power to govern the conduct of United States 
citizens throughout the world, but answer in the negative the question 
whether the Lanham Act was intended to reach Steele’s conduct. The Court 
said in Blackmer v. United States, 284 U.S. 421, 437 (1932), that absent the 
appearance of a contrary legislative intention, acts of Congress do not extend 
beyond the boundaries of the United States. To the dissenters, no such con- 
trary intention appears in the Lanham Act. 

Mr. Justice Black did not participate. 


THE UNITED STATES OF AMERICA V. UNIVERSAL 
Cc. I. T. CREDIT CORPORATION ET AL. 


(December 22, 1952) 


In this case the Court had before it the question of what constituted the 
basic unit of criminal offense under the provisions of the Fair Labor Stand- 
ards Act. A thirty-two count information was brought before a District 
Court charging defendants with failure to pay minimum wages, violation 
of overtime provisions, and failure to comply with record-keeping require- 
ments, all under the Fair Labor Standards Act. The theory of the United 
States in bringing the information was that each breach of statutory duty 
owed to a single employee during each single week constituted a single 
offense. The minimum wage violation charges were six in number, one 
violation being charged for each of six weeks. Although three different em- 
ployees were named as underpaid, only one employee for a given week was 
mentioned in these counts. Twenty charges were based on overtime viola- 
tions, one charge for each of twenty separate weeks, with eleven employees 
involved, two violations having been charged as to each of nine of the 
employees. The remaining six counts were with respect to record-keeping 
violations as to four employees, two violations as to each of two employees 
being charged. On motion, the District Court dismissed all but three counts 
of information on the theory that the punishable event was the course of 
conduct rather than the separate items therein. 

On direct appeal pursuant to the Criminal Appeals Act, the Supreme 
Court affirmed, eight to one. Justice Frankfurter, writing for the Court, 
turned to legislative history for help in construing the ambiguous statute. 














84 THE RECORD 


The original version of the Act provided that the employee was to be the 
unit of the criminal offense in cases of underpayment, i.e., one offense was 
committed for each employee who was underpaid. The original version of 
the statute also stated that as to record-keeping, each week of violation would 
constitute a separate offense. However, when the legislative process had 
been completed, the separate offense provisions had been eliminated and 
the maximum fine for an offense raised from $500 to $10,000. This history, 
plus statements made in Congress at the time, indicated to Justice Frank- 
furter that the offense-creating portions of the legislation should be con. 
strued by using the less harsh and consequently more fitting “course of con- 
duct” measure of offense. Moreover, the position urged by the United States 
went beyond what the original bill envisaged since in the information under. 
payments of the same employees became separate violations in different 
weeks, and record-keeping violations during one week were split according to 
the number of employees involved. 

The course of conduct which the Court thus recognizes to be the unit of 
offense under the Fair Labor Standards Act is described as “that singleness 
of thought, purpose or action, which may be deemed a single ‘impulse’ . . .”. 
Justice Frankfurter provided an illustration: an unwarranted managerial 
decision that certain activity was not work is one offense, and is not to be 
multiplied by considering each underpayment in a single week or to a 
single employee as a separate offense. A distinct managerial decision that 
certain workers should be paid less than other workers, if unwarranted, isa 
separate course of conduct and hence a separate offense and cannot be com- 
bined with the former offense, even though occurring in the same work week 
or as to the same employees. 

Justice Douglas dissented, pointing out that the statute does not speak of 
“course of conduct” but rather requires the employer to pay minimum wages 
to “each of his employees,” prohibits the employer from employing “any of 
his employees” for more than 40 hours without overtime, and requires him to 
keep records of “persons employed by him.” Since the Act makes it unlawful 
for the employer to violate the above provisions, Justice Douglas regards the 
crime as defined with reference to the individual employee. Under his view if 
an employer wilfully failed to pay one employee the minimum wage, or 
wilfully failed to pay him the required overtime, or wilfully failed to keep the 
required records, a crime has been committed, even though the act was single 
and isolated. 


CITY OF NEW YORK V. NEW YORK, N.H. & H.R. CO. 
(January 12, 1953) 


In proceedings for the reorganization of a railroad under Section 77 of the 
National Bankruptcy Act, 11 U.S.C. §205, the United States District Court for 
the Southern District of New York issued an order directing “creditors” to file 
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their claims by a prescribed date, after which unfiled claims were to be denied 
participation except for cause shown. The railroad was required to mail 
copies of the order to mortgage trustees and to all creditors who had thereto- 
fore appeared. The District Court also ordered publication of the order twice 
at an interval of one week in five daily newspapers, only one of which, The 
Wall Street Journal, was published in New York. 

Prior to the institution of the reorganization proceedings, the City of New 
York had imposed liens on specific parcels of railroad real estate for streets, 
sewers and other improvements. The city had never filed its lien claims with 
the reorganization court and hence received no copy of the order. However, 
both the railroad and the reorganization trustees knew of the city’s asserted 
liens, and the city in turn had knowledge of the reorganization proceedings. 

In proceedings instituted by the railroad, the District Court, pursuant to its 
bar order, enjoined enforcement of the city’s liens. 105 F. Supp. 413. The 
Court of Appeals for the Second Circuit affirmed, Judge Frank dissenting. 
197 F. 2d 428. On certiorari, the Supreme Court reversed. 

The Court rejected the city’s contention that it was not a creditor within 
the meaning of Section 77, relying upon the statutory definition of creditors 
as “all holders of claims of whatever character against the debtor or its prop- 
erty” and the specific statutory definition of “claims” as including “liens.” 
The Court held that the city was no less a creditor because its liens affected 
specific parcels of property rather than the debtor’s general assets. 

The ground of the Court’s reversal was that the District Court’s bar order 
did not provide for “reasonable notice” to the city of the period in which 
claims might be filed, as required by Section 77(c) (8). Mr. Justice Black wrote 
for the Court that when the names, interests and addresses of claimants are 
unknown “plain necessity” may require notice by publication; but such 
notice “is a poor and sometimes a hopeless substitute for actual service of 
notice.” The Court noted also that the District Court had not observed the 
requirement of Section 77(c) (4) that lists of all known creditors be filed in the 
reorganization court. Had such lists been filed, the Court said, it is “likely” 
that notice would have been mailed to the city. 

Justices Frankfurter and Jackson, in a separate statement, expressed doubt 
that a city whose only claim is in rem and which has no standing to participate 
in the general estate is a creditor, but both agreed that in any event the notice 
given was not adequate to support an order destroying the city’s liens. 











The Library 
Sidney B. Hill, Librarian 


Selected Acquisitions, 1952 


“Write the vision and make it plain upon tables, that 
he may run that readeth it.” HABAKKUK II 2. 


On several occasions this introductory paragraph has been de- 
voted to “remembrance of things past.” A recent acquisition on 
Roman declamation,* recalls fond memories of schoolboy orators 
and pieces to be learned by heart. The many who feel that the 
silver age of American oratory came to a close with William 
Jennings Bryan will know that the forensic masterpieces of that 
time were influenced by the classic spirit of the great Roman 
legal orators which helped produce the eloquence of Clay, Cal- 
houn and Webster. 

It is hoped that those who rush and run will find time to ex- 
amine some of the new legal treatises which have been added to 
the Library of the Association during the past six months. 


Acheson, Dean. The pattern of responsibility. Boston, Houghton Mifflin. 
195%. $09 Pp- 

Allen, Carleton Kemp. Law in the making. Oxford, Clarendon Press, 1951. 
626 p. 

Allen, Florence Ellinwood. The treaty as an instrument of legislation. New 
York, Macmillan. 1952. 114 p. 

American law of property; a treatise on the law of property in the United 
States. Boston, Little, Brown. 1952. 7 vol. 

Andresen, Povl Helge. The human blood groups utilized in disputed pater- 
nity cases and criminal proceedings. Springfield, Ill., C. C. Thomas. 1952. 
115 p. 

pe: | John Alan. Successful jury trials; a symposium. Indianapolis, 
Bobbs-Merrill. 1952. 586 p. 

Barrett, Roger S. Compilation of consumer finance laws and of usury, sales 
finance, and allied laws including certain industrial or discount loan laws 
and anti-coercion insurance laws. Washington D.C., National Consumer 
Finance Association. 1952. 722 p. 


* Bonner, S. F. Roman Declamation. University of California Press. 1949. 
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Bauer, Elizabeth Kelley. Commentaries on the Constitution, 1790-1860. 
New York, Columbia Univ. Press. 1952. 400 p. 

Bentham, Jeremy. Handbook of political fallacies, revised. Baltimore, 
Johns Hopkins Press. 1952. 269 p. 

Berger, Monroe. Equality by statute; legal controls over group discrimina- 
tion. New York, Columbia Univ. Press. 1952. 238 p. 

Beuscher, Jacob Henry. Farm law in Wisconsin. Appleton, Wis., C. C. 
Nelson Pub. Co. 1951. 388 p. 

Bonner, Stanley Frederick. Roman declamation in the late republic and 
early empire. Liverpool, Univ. Press of Liverpool. 1949. 177 p. 

Bosanquet, Sir Samuel Ronald Courthope. The Oxford circuit. Thames 
Bank Pub. Co., 1951. 118 p. 

Botein, Bernard. ‘Trial judge. New York, Simon & Schuster. 1952. 337 p. 

Brandenburg, Howard Hanchett. Navy evidence. Washington. 1952. 179 p. 

Busch, Francis Xavier, Prisoners at the bar. Indianapolis, Bobbs-Merrill. 
1952. 228 p. 

Carnegie Endowment for International Peace. Current research in interna- 
tional affairs; a selected bibliography. New York. Carnegie Endowment for 
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